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The death penalty for criminals was already being discussed pro et contra in Europe during the late 1700s. This was at the time of the Enlightenment, when a liberal intellectual wave swept across Europe. 

In 1764 an Italian nobleman anonymously published a book in Monaco against torture and the death penalty, two phenomena which at that time were a regular part of national penal systems. The title of the book was On Crimes and Punishments and the author´s name was Cesare Beccaria. The book became an immediate bestseller and it was published in many countries in many editions. Since then, the death penalty discourse has been part of the cultural history of Europe.
Beccaria argued in broad terms for proportionality between the crime in question and the punishment meted out for it. With regard to the death penalty he wrote:

It seems absurd to me that the laws, which are the expression of the public will, and which hate and punish murder, should themselves, in order to deter people, decree and commit that very crime in a public fashion.

Beccaria´s thesis was that the prospect of life imprisonment was in fact a more effective deterrent than the death penalty. The only exception he admitted reflected a not very probable scenario, namely that the convicted and imprisoned person was, as long as he was alive, inspiring others to threaten the security of the state.
Beccaria´s powerful arguments against the death penalty had wide influence. The Swedish king Gustavus III abolished the death penalty for a dozen crimes but retained it for some others. That reform was achieved in 1779.

German lawyers were later very influential in Europe and when the Heidelberg professor Karl Mittermaier crusaded against the death penalty in the 1830s, he got a lot of followers. One of them was the Swedish law professor and judge Knut Olivecrona. Olivecrona published a strong book against the death penalty in 1866. It was translated into French two years later and after that into the Finnish language. A new edition in Swedish came in 1891.
At this time liberalism was on and off a strong factor in domestic policies in Europe. The death penalty for offences in peace time was abolished in Portugal in 1867, in the Netherlands in 1870, in Italy in 1889, in Norway in 1902, in Sweden in 1912 and in Denmark in 1930. 
This trend was interrupted during World War II when dictatorships ruled over much of Europe. Immediately after the war international and national war crimes tribunals , in Nürnberg and other places, sentenced a number of war criminals (and traitors) to death. This was considered appropriate under the somewhat extreme circumstances.
But, basically, after 1945, the earlier trend of abolition gained momentum again. In Germany the experiences of brutality and abuse of the legal system, during the regime of the Nazis, made retention of the death penalty in the post-war situation unthinkable. In France, although not until much later, the death penalty was only allowed in time of war or imminent threat of war. In the United Kingdom the death penalty for murder was questioned in 1953 and successively phased out in legislative steps. The Abolition of Death Penalty Act was adopted in 1965.
The UK development was triggered by two unfortunate cases where possibly innocent persons were hanged for murder. The most famous case is the 1950 trial against Timothy Evans. His address, 10 Rillington Place, Notting Hill, London, became famous in the annals of criminal history. Evans was suspected of having murdered his wife and baby. After first having made some admissions he then denied this and accused his neighbor John Reginald Christie of the crimes. Evans was not believed, but in the English legal tradition he was only charged with one murder, in his case that of the child. He was found guilty and executed.
Three years later the police was called to 10 Rillington Place. They found four female bodies in the apartment of John Reginald Christie and the remains of two skeletons in the garden. Christie was charged with murder. He confessed. He also admitted killing the wife of Timothy Evans, but not the daughter. 
When Christie was executed in 1953 it was clear that he was a mass murderer, but it was not clear whether the trial of Timothy Evans was a miscarriage of justice. It is still unclear today, and the possibility of a wrongful death sentence lingers as a shadow over the self-image of the British justice system.




________

After this very concrete example from the annals of criminal history, let me just repeat that European countries, already before World War II, were in the process of abolishing the death penalty.

These abolitions, then and later, basically occurred through active discussion among intellectual and parliamentarian groups, followed by political debate and proposals for new legislation. Public opinion played a limited role in the process. Politicians have probably felt that the issue was inappropriate for consideration by “the man in the street”, since citizens in general would be more emotional than rational in this matter. Politicians have probably also felt that they had the moral responsibility to take the lead and let the public opinion follow suit later. Such general adaptation, of the public opinion, to new values has in fact taken place in Europe. This is true with regard to the abolition of the death penalty as with other penal law reforms.



__________

Outside Europe, the normative ambitions of the United Nations and the end of the Cold War have contributed to this trend of abolition. In 1989 the UN General Assembly adopted Optional Protocol 2 to the Convention on Civil and Political Rights. The Protocol invited states to abolish the death penalty. Article 1 of the Protocol states that 

No one within the jurisdiction of a State Party to the present Protocol shall be executed. [And] Each State Party shall take necessary measures to abolish the death penalty within its jurisdiction.

When the Statute of the International Criminal Court (ICC) was adopted in 1998 it expressed an international consensus that war criminals should face individual legal responsibility but not be sentenced to death. However, this consensus is not automatically transferable to national legislation. Nevertheless, today, 139 countries from all regions of the world, or more than two thirds of all existing states, have abolished the death penalty, either formally (in law) or for all practical purposes. 



_________

In this process the European countries have a record to be proud of.  Although the European Convention on Human Rights of 1950 does not prohibit the death penalty, its legal system has successively phased out the death penalty in Europe. In 1983 Additional Protocol 6 to the Convention invited states to abolish the death penalty in time of peace; and in 2002 Additional Protocol 13 invited states to abolish the death penalty completely.
The European Court of Human Rights in Strasbourg has noted, in one of its cases, that the regional position as regards the death penalty (in time of peace) has undergone a gradual evolution, from a de facto abolition in  22 states in 1989, to a de jure abolition in 43 (out of 44) states in 2003. In the remaining state – Russia – there is a de facto moratorium in effect.
As the situation is today, all parties to the European Convention have signed Protocol 6. Furthermore, according to the policy of the Council of Europe, all new member states have to undertake to abolish capital punishment as a condition of their admission into the organization of the Council of Europe.
As a result of these events, the territories encompassed by the member states of the Council of Europe have become a zone free of capital punishment. This development can now be said to signal a de facto modification of Article 2(1) of the European Convention on Human Rights, according to which a death sentence should be acceptable if it is based upon existing law. The new legal position is that no death sentence is acceptable in peace time.
Constitutional Courts in Europe have in different cases confirmed this position, and certain constitutional courts outside Europe have taken a similar abolitionist line. For example, with regard to Asia, it is worth noting that in 2001 the Cambodian Constitutional Council rejected legislation that would have allowed the death penalty for crimes committed under the Khmer Rouge regime, taking the view that such retroactive use of the death penalty would be unconstitutional.



__________

The membership of the Council of Europe is wider than the membership of the European Union (EU). But the political cohesiveness of the Union is stronger. The EU stands for integration and common values. Also in the EU context, abolition of the death penalty is a condition for membership. EU also stands for common international action. The Union´s Common Foreign and Security Policy (CFSP) includes the carrying out of demarches on the death penalty in third countries.
On 10 October this year, the EU celebrated the seventh World Day and the third European Day Against the Death Penalty. The Presidency of the Union, currently Sweden, declared on that occasion that abolition of the death penalty is an integral part of respect for human rights and protection of human dignity. The state, with its particular responsibility as the guarantor of human rights within its territory, should not deprive anyone of his or her life. That is the EU position.
An argument used in this context starts from the obvious factor that capital punishment is irreversible and irreparable. There is no perfect legal system – no country is immune to miscarriages of justice. There are cases where individuals have been executed for murder, and the real murderer has confessed at a later stage. Moreover, it has not been scientifically established that the death penalty provides added value in terms of deterrence.
The EU is involved in a global campaign against the death penalty, not one that is directed against any particular country. During 2008, the EU carried out individual or general demarches in over 30 countries. It has been registered as a good sign that only 68 countries among the 192 member states of the United Nations still carry out executions.
In countries where abolition is not likely, the EU calls for a moratorium of executions as a first step. There are also attempts to limit the use of the death penalty by carrying out demarches based on the UN minimum standards for capital punishment. 
According to these standards capital punishment may be imposed only for the most serious crimes. It may not be imposed on minors, pregnant woman or insane persons. In cases of death sentences, there must be clear and convincing evidence. Also, in such cases there must exist the possibility to appeal to a higher jurisdiction.

As concerns especially Japan, the EU has drawn attention to the UN Human Rights Committee´s observations of 2008, which included a call to consider abolition, “regardless of opinion polls”, and inform the public, as necessary about the desirability of abolition. In other words, it was a call for political leadership. Leadership related to the implementation of modern liberal values, including the value of human dignity. Should such a new Japanese Governmental leadership materialize, it would, no doubt, reflect positively on Japan´s standing in the international community.
I thank you.
